THE RIGHTS OF THE STATES AND ADJACENT OWNERS OF PROPERTY IN THE MAINTE-NANCE AND OPERATION OF A RAILROAD
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The statistical number of the Railway Age (January 4, 1918, page 49) gives an account of the abandonment of 13oo miles of railroad in 1917. The miles abandoned exceeded the miles of new construction that year. After referring to the new mileage for previous years the article states:
"In 1917, however, there was 451 miles of railroad actually taken up or in the process of being taken up and sold for junk. In addition there was 491 miles of road on which operation was abandoned, and 396 miles of road which the owners had asked permission from State commissions or legislatures to abandon; and, as a matter of fact, this latter figure does not represent all of the road, which would be taken up and sold as junk if the owners could get permission so to do."
Since 1917, 4,262.26 miles of railroad have been abandoned, with or without permission from state or federal authorities and petitions by several companies for leave to abandon the whole or parts of their respective lines are now pending before state and federal commissions involving several hundred miles of railroad. There is also under discussion, by parties in interest, the proposed abandonment of other lines where the operating expenses greatly exceed the gross revenues of the roads. Considering the public and private interests involved, the subject is of vital interest *and calls for thoughtful legislative consideration by the states and the federal government.
Two questions are presented: (i) Has' a railroad company the right to take up and remove its permanent tracks, bridges, turnouts, switches, and fixtures attached to the right of way, and discontinue all operation as a common carrier on such line, without the consent of (a) the state in which it operates and the federal government in cases where the line is used in interstate commerce, and (b) the adjacent land owners who are directly and financially affected by the abandonment of the line? (2) Upon what terms and conditions should such consent be given?
Before discussing these questions it is well to have a clear conception of the legal character and status of a common carrier railroad as determined by judicial authority in this country. I A public railroad is a "highway" differing only from the ordinary highway in the ownership and the manner or mode of its use. Mr.
[See, on this same general subject CommENTs (1922) "That railroads, though constructed by private corporations and owned by them, are public highways, has been the doctrine of nearly all the courts ever since such conveniences for passage and transportation have had any existence..... .. It has never been considered a matter of any importance that the road was built by the agency of a private corporation. No matter who is the agent the function performed is that of the state. Though the ownership is private, the use is public.
. . . . That all persons may not put their own cars upon the road, and use their own motive power, has no bearing upon the question whether the road is a public highway. It bears only upon the mode of use, of which the legislature is the exclusive judge."
The construction of railroads, like the opening of ordinary streets and highways, requires the exercise of sovereign powers and legislative discretion. It is to meet and supply a public need. It is necessary to the enlargement and efficiency of government. Population, wealth. public revenues, are all dependent upon the extension of highways. The ificrease of population in sparsely settled or unoccupied territory, the growth of private and national wealth by the development of natural resources, and the fabrication of manufactured products all depend upon transportation. People will go just as far into the wilderness and settle as they can go and produce something which they can market at a little more than the cost of'production. The marketing depends upon transportation. The ordinary highway will carry a people back into the interior a short distance; turnpikes will induce them to go further; canals will connect waterways and extend a population over a very large territory; and a highway with rails, operated by steam or electricity, will cover a continent with a population and thriving industries, A state can no more do without these public facilities, of high efficiency, than it can do without court houses, custom houses, jails, and public buildings. They are an essential and integral part of every civilized government; and, as we know today, better than ever before, that nation is strongest and most efficient ii peace and in war that has the best and most improved system of transportation. To build public highways of every kind is a "function of the State." 2 The state may furnish highway facilities of any type in either of two ways: It may build them or it may permit persons or corporations to build them. In either case they are public highways, an inducement to people to go out along them, settle, build homes and industrial plants, and the use and continuance of such highways are subject to governmental regulation and control. 
II
Early in our history it became the public policy of our government, as in England and some other countries, to construct and operate highways requiring large expenditures of capital, such as toll roads, canals, and railroads, through the agency of corporations with private capital, organized under legislative acts. This policy resulted in creating three distinct interests in the highways so constructed: (a) the private capital interest, represented in the rights of the companies, (b) the public interest, the general welfare of the state, and (c) the material interests of local people who, accepting this governmental provision, have gone out along the railroad into new territory and invested their money in homes and business enterprises depending upon the highway thus established, and its maintenance, for access to market cities. The first property interest is specially protected by the Constitution of the United States, hereinafter commented upon, and the public interest is paramount in all matters of constitutional regulation. There is a contract obligation on the part of each company to operate its highway to and for the convenience of the public so long as it retains its charter or charter rights. A few cases may be here noted in support of the propositions stated.
Mr Constituting public highways of a most important character, the function of proper regulation by the government springs from the fact that in relation to all highways the duty of regulation is governmental in its nature. At the present day there is no denial of these propositions.
. . . . It is because they are such highways that the land upon -which the rails are laid, and also that which may be necessary for the other purposes of the corporation, is said to be used for a public purpose, and on that ground the power of eminent domain which is given them is held to be a consti4utional exercise of legislative authority..... They are organized for the public interests and to subserve primarily the public good and convenience."
Mr. Justice Harlan, speaking for the court, said :7 "The question is, no longer an open one, as to whether a. railroad is a public highway, established primarily for the convenience of the people. and to subserve public ends, and subject to governmental control and regulation. It is because it is a public highway ..... that the corporation by which it is constructed, and . . .. maintained may be permitted under legislative sanction, to appropriate private property.
Mr. Justice Holmes, speaking for the court, said :8 "The general principles to be applied are not open to controversy. The railroad property is private propei-ty devoted to a public use. As a corporation, the owner is subject to the obligations of its charter."
On the private side the capital and property of the quasi-public corporation are protected by the provisions of the federal constitution. "A carrier cannot be compelled to carry on even a branch of business at a loss, much less the whole business of carriage..... .. It is true that if a railroad continues to exercise the powers conferred upon it by a charter from a State, the State may require it to fulfil an obligation imposed by the charter even though fulfilment in that particular may cause a loss." And in another case the same Justice, speaking for the court, said:"' "If the burdens imposed are so great that the road cannot be run at a profit, it can stop, whatever the misfortunes the stopping may produce."'12 That a railroad company may be compelled, so long as it retains its charter rights, to operate its line and extend its facilities for serving the public, even at a loss, is clearly established.
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Thus has the character and the status of a common carrier railroad been clearly stated by the highest judicial authority of the land. Aside from the protection given to the private capital invested in these highways the reasons for continuing the maintenance and operation of a railroad are the same that 'exist in reference to the continuance of any highway.
'II
Coming now to our first question: Has a railroad company the right to take up and remove its tracks, etc., and discontinue operation without the consent (A) of the state in which it operates and of the federal government in cases where the line is used in interstate commerce; and (B) the consent of adjacent land owners financially affected by such abandonment?
The word "state" will be used in this paper in its generic sense and not with reference to states in the federal union, unless otherwise indicated.
Investing private capital in a public service corporation is voluntary on the part of the investor. He invests for the purpose and with the expectation of gain, but, like an investor in a purely private enterprise, he assumes the risk of its being unprofitable. While it is a government function to build rail highways and the government by its public policy invites private capifal to perform this function, there is no guarantee by the government that there will be no loss of the capital so invested.14 If the venture proves profitable, the profits go to the investor; if it proves unprofitable and a loss occurs, the loss must be borne by the private capital so invested. If serious loss has been sustained in an endeavor to build a railroad and it appears that further losses will be incurred by continuing the operation, the private investor has the right to abandon the operation and withdraw that part of his capital which remains, subject, however, to such regulations by the state as will secure justice to all financially affected by such withdrawal. The right of a carrier to abandon a highway that can be operated only at a loss, steadily diminishing the capital invested, is acknowledged, but only with the Mr. Justice Campbell, speaking for the Supreme Court of the United States, said :1' "Important franchises were conferred upon the corporation to enable it to provide the facilities to communication and intercourse, required for the public convenience. Corporate management and control over these were prescribed, and corporate responsibility for their insufficiency provided,. as .a remuneration to the community for their grant. The corporation cannot absolve itself from the performance of its obligations, without the consent of the legislature."
The relation of a private corporation to the tate in such cases is so close and subordinate that a railroad company "cannot lease or alienate any franchise, or any property necessary to perform its obligations and duties to the state, without legislative authority."' 17 Allen, J., speaking for the Supreme Court of Kansas, said :18 "While the title to a completed railroad is'vested in the corporation, it is only private property in a qualified sense. Railroads, like all other public thoroughfares, are public instrumentalities." Railroad companies, unlike strictly private corporations, owe a duty to the public under their charters and cannot therefore voluntarily cease to do business and dissolve without the consent of the state. In this, quasi-public corporations differ from strictly private corporations.
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The franchises of a railroad company and the corporate powers essential to the enjoyment of the franchises, are not subject to sale on execution unless the legislature authorizes or assents to the transfer.
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As the authority of the state is essential to the creation of a railroad corporation and the charter is a contract between the corporation and the state that the company will perform its functions, it cannot abandon its operations until released from performance, in some form, by the state.
While, as already observed, the state cannot compel a railroad corporation to continue operations that are unprofitable, if it surrenders its charter or its charter rights as to the line it proposes to abandon, the state may determine the conditions upon which such abandonment may take place. This discussion has reference only to the highway; it does not include equipment or movable property used in the operation of the railroad.
(A) THE INTERESTS OF THE STATE
The state has a direct interest in the maintenance of every highway. It is opened by the state, directly or through the agency of a corpora- tion, for public purposes, to serve the needs of the state. The great highways for the movement of military forces, built by the Romans, exist to-day and the exercise of such power is common to every nation. The defense of a nation, in case of invasion, depends very largely upon the character of its highways upon which it may move its military forces, munitions and subsistence. Equally important to the state is the development of national wealth, the increase and maintenance of the values of taxable property. The increase in value of lands from a nominal acreage value to hundreds of dollars per acre, common all over this country, suggests the importance to the state of maintaining these values for taxation, and sources of revenue. Whatever depreciates the value of land and other property subject to taxation affects directly the revenues of the state. In a recent case where the abandonment" of a railroad was under consideration, evidence was submitted tending to show that such abandonment would result in depreciating the value of lands, in a large part of the county, fifty per cent., or "a million dollars loss" in the value of farm lands. Other estinlates placed the loss upon the farm lands in that portion of the county at from "IO per cent. to 4o per cent. of the present value," according to the distance to other railroads. The loss to the state in such a case is not and canhot be questioned. The more extensive the railroad which is to be abandoned, the greater the territory dependent upon it for a rail highway, the larger the loss of revenues to the state.
(B) THE PRIVATE INTERESTS
The loss in property values by the people who will be deprived of a railroad facility is too apparent for discussion. The state is morally bound to protect its people who have gone out upon these highways, practically at the invitation of the state, and invested in lands and industrial enterprises, the values of which are dependent upon the continued operation of the rail highway. We do not say that the state is to be held responsible for these losses; but it is its political duty to protect its people, in so far as it can do so, by the maintenance of rights to use highways which have been established by governmental authority. The people who suffer losses by reason of the abandonment of a railroad have no right of action against the company or the state for financial indemnity for such losses. But nevertheless the state has a duty to perform. The duties of the state are illustrated by many laws and statutes dealing with different phases of the subject. For example, a city street, generally speaking, may not be closed without the consent of or compensation to the abutting owners. 21 consent of the holder of the easement. There are public regulations relating to maritime adventures, the employment of seamen, intended to prevent the stranding of a ship or its passengers in foreign ports. Equality of public service to all shippers and localities is required by statutes. These and other instances that might be cited show the care of the state in protecting its citizens against any action that will unduly curtail their free movement or prejudice their privileges, or render their properties less valuable or accessible. Courts, says Elliott, "have also recognized an additional right in the adjoining owner, distinct from his rights as a member of the general public, namely, the right of access to his premises, or as it is called in New York, the 'easement of access.' This is so far regarded as private property that not even the legislature can take it away and deprive the owner of it without compensation.
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In reference to the forfeiture or expiration of charters for turnpikes or toll roads the same author states the law as follows and cites authorities in support thereof :24
"If the corporation owning the turnpike suffers it to get out of repair, the corporate franchise may be forfeited to the state, and in that event the road will become a public way of the governmental corporation or body having control of roads of like character. This result will follow if the road is abandoned by the private corporation. . . . A corporation accepting a charter authorizing the construction of a public highway ought to be held to take the franchise granted, upon the condition thdt on the dissolution of the corporation the road shall remain open to the public. The right to take tolls for a specified period should be deemed to be all the benefit that the corporation was authorized to receive, and, having received this, there should be no right to close the road against the public travel.
25
. . . . In one of the oldest cases upon this subject it was declared that highways could be discontinued only by authority of law and never by the act of individuals. ' 26 In a footnote the author says :27
"The fact that a private corporation desires to abandon the road and does abandon it, leaves it a passage way for travel as long as the public chooses to treat it as such. The: act of the private corporation does not take away the rights of the public. [Citing authorities which support the text] . . . ." The author also states :28 "A toll bridge erected under a legislative grant for the use of the public for ordinary travel is in so far a highway that upon its abandonment by the owners the public may claim the right to maintain and use it if the local authorities so elect. A highway once legally established cannot lose its character, if the public duly object, except by its extinguishment or vacation in due course of law. [Many state cases are cited.]"
The private parties affected by the abandonment of a rail highway may be so extended from the line and so indefinite as to boundary as to make it impossible to determine the territorial limits within which a consent of parties so affected should be obtained.
It must, therefore, be left to the state to determine and fix the conditions of abandonment so that the public and private interests affected shall, to the extent permitted by constitutional law, be protected.
IV
Coming now to our second question: Upon what terms and conditions should the state consent to an abandonment of an existing railroad? We refer only to the highway. The equipment, which is personal property used in operating the highway, belongs to the company and, when the company ceases operation, may be removed and disposed of for the benefit of its stockholders. The operation of the railroad is important, but here we are met with the rule that private parties 'cannot be compelled to operate at a loss.' The equipment belongs to operation and is not an integral part of the highway.
The contention by the railroad companies up to the present time has been that they could take away everything-rails, ties, bridges, buildings, etc., and sell the same at scrap value, thus realizing as much as possible to reduce their losses. If no other interests were involved this would undoubtedly be true. But, as already noted, there are other interests quite as important and entitled to protection as that of the railroad investor. All the risks assumed by the railroad company were in consideration of the right to enjoy the profits that should arise out of the investment. It obtained its right of way, paying the full price of the land, knowing that if it abandoned the operation of the railroad the right of way would revert to the owners of the fee and be a total loss to the investor.
2 9 The state grants these rights or allows them to be acquired by right of eminent domain to create a permanent public highway of this type to develop its territory and increase its national wealth. The investors in private business along the line of the railroad did not assume any risks as to the railroad. They do not share in the profit if the railroad is a successful investment. They were invited to go out along this highway and invest their money in private enterprises and develop the resources of the country. To scrap the highway will leave these people without access to the markets. The state is just as much bound to protect the private interests that have been built up along the line of a railroad, in so far as it can equitably do so, as it is to protect the property rights of investors in the railroad. And in determining the superior rights the maxim salus populi suprema lex should prevail.
In the case of canals and toll roads we find that when the franchise expired, or when the operating company desired to abandon further operation, it could remove its personal property but could not destroy the canal or toll road. They were highways of peculiar type and were .constructed by private capital, in many instances, under the public policy referred to, in order to develop -the territory and strengthen the power of the government by inducing people to go out along the line of a better highway and locate for business purposes. The canal, therefore, was to remain; the toll road was to remain, both complete as a highway, to be thereafter operated, if operated at all, under further provisions to be made by the government. The government might operate them or-it might provide that the people along the lines whose property interests were affected might organize and operate them without paying for the highway. The investors in the railroad should have no lien, for scrap value or otherwise, on the public highway. It may be, and in many cases it is the fact, that the government and private parties along the line could not afford to pay even the scrap value for the highway and then furnish the money and capital necessary to buy equipment and operate it to the small extent necessary to save the situation. But if the highway belongs to the public and the public has the right to say that it shall remain a highway of the type constructed, then it may be quite feasible in many cases to protect the public and the private interests by providing sufficient funds to secure equipment and capital to operate the line. It undoubtedly is true in some cases, where railroads have been built for special purposes, that the entire abandonment of the highway may be permissible. Where a railroad was built to take the single traffic of a mine and the mine is exhausted and no other traffic has been created to justify the maintenance of the highway; where a road was built to carry out forest products, lumber, etc., and the forest may be exhausted and the lands are not usable for purposes that will create traffic; in such exceptional cases the state may find no necessity for maintaining the highway and would allow the investor in the highway to scrap it. No private or public interest would be affected in such cases. But such is not the case where the highway serves existing public and private interests. In these cases the public and private interests should be protected even to the extent of increasing the loss to the investor in the railroad. In such cases the questiofi of who assumed the risk is vital. The builders of a railroad secure valuable franchises and opportunities for profitable investment. In consideration of these grants they assume the risk of creating a highway the entire abandonment of which will work financial injury to public and private interests. In such cases the loss-for there must be a loss-should fall upon the group that assumed the risk for the prospective profits in operation and created the conditions under which loss must be incurred. "After ninety days after this paragraph takes effect no carrier by railroad subject to this Act shall . . abandon all or any portion of a line of railroad, or the operation thereof, unless and until there shall first have been obtained from the Commission a certificate that the present or future public convenience and necessity permit of such abandonment.
"The application for and issuance of such certificate shall be under such rules and regulations as to hearings and other matters as the Commission may from time to time prescribe, and the provisions of this Act shall apply to all such proceedings."
The Supreme Court' of the United States, passing upon the right, of a railroad company owning and operating thirty miles of railroad wholly within a state of the Union to abandon its line, speaking through Mr. Justice Van Devanter, said :"' "These considerations persuade us that the paragraphs in question should be interpreted and read as not clothing the Commission with any authority over the discontinuance of the purely intrastate business of a road whose situation and ownership, as here, are such that interstate and foreign commerce will not be burdened or affected by a continuance of that business."
This recognizes the power of the state to determine whether there may be an abandonment of the operation of a railroad-the Federal Government to determine it as regards interstate commerce, and the state of the Union in which the road operates to determine the question as to intrastate commerce. In this case the Interstate Commerce Commission required the company to hold the road for a certain time and give the parties in interest an opportunity to raise money and purchase the highway at a price presumed to be its scrap value. This procedure if adopted generally throws the entire burden of loss upon the state or upon innocent parties who are not usually able to finance the enterprise and thus protect themselves against great property loss. The organization of farmers and men of small business along the line to purchase and finance a railroad that has proved a failure is impracticable in most cases.
In consideration of the conditions stated and the general law upon this subject, it seems more consonant with equity and justice that the loss of the highway should fall upon those who were to profit by it if it proved a profitable investment. The state and those who are made to suffer by the abandonment should not be compelled to pay for the highway, even at its scrap value. Where there is a demand for the maintenance and operation of the highway to protect the state and private owners from irreparable loss, we submit that the state should require that it remain a complete highway, of the type dedicated to public use, its operation only to be provided for by the state or by the persons whose property interests would be seriously affected by its abandonment.
